Tong quan vé luat phap

MPP3-L2

Khai niém phap luat

« Xem xét tlr géc dd hé théng quy pham

« Xem xét tir goc dd mot thé ché duy tri xa
hoi 6n dinh va phat trién
— Nguyén tac ¢ng x{ 1ap lai
— Cac thiét ché thuc thi

« Xem xét ti géc dé mét dich vu cdong ma
nha nudc phai cung cap (luat phap va tri

an)
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Hé thong van ban phap luat

Hién phap, b luat, luat, nghi quyét ciia Québc hoi
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Ngudn: 2 Luat ban hanh quy pham phap luat (2008); © Pham Duy Nghia

Ban chat phap luat

» Tuy theo géc nhin
— Than quyén, luét tu nhién
— Khé wdc xa hoi
— Tinh giai cap
« Cac twong quan quyén luc doi thay nhanh
— Tap quyén va phan quyén
— Chuyén d6i tl* nhan tri sang ché do phap
quyén




Hinh 1.1. Nha nwéc phan cap va giao quyen
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Ngudn: WB-Thé ché hi¢n dai 2010

Giai thich moét s6 cap khai niém

* Nhan tri, Phap tri => (N6i Nho Ngoai
Phap)
« Phap ché => phap quyén
« Nguon phap luat, quyén giai thich phap
luat => tir luat thé tuc tdi luat tw nhién
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Tu duy luat hoc

Lap phap, hanh phap va tu phap

Quan hé phap luat

Chu thé, dia vi phap ly => ngudi

Khach thé => quyén va nghia vu

Tu duy khai quat héa cao d6 khi lap phap
Tu duy dién gidi khi 4p dung

Tong quan vé cac ly thuyét ctia luat hoc

Thuyét dién giadi quy pham

Thuyét dé xuat quy pham

Thuyét quy nap

Thuyét khai quat hoa, xay dung ché dinh
Thuyét xay dung cac dinh nghia

Thuyét vé cac nguyén tac cta luat chuyén
nganh
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« Cac chuc nang xa hoéi chung:
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©Fukuyama 2004: Nhirng chlrc nang cua nha nudc
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© Fukuyama 2004 ieu yc va higu qua ciia nha nudc
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Pham vi chirc nang ctia nha nuédce

Van dé: Hiéu luc va chat lugng
phap luat

Do ludng chat Iwgng van ban phap luat dua trén quy pham
— ¢6 gang ctia OECD do ludng chat lugng van ban (regulatory quality)
+ Céac tiéu chi clia Luat ban hanh van ban quy pham phap luat 2008
- WGI tir 1996 cho dén nay
* PAPI (nhém cta GS Bang Ngoc Dinh)
Do lwdng qua khao sat thé ché canh tranh/thay thé (nhin nhan phap
luat nhu mot thé ché xa hoi
— Luat phap nhu mét thé ché (xay dung, van hanh, thay d&i)
— Ludn canh tranh vdi cac thé ché& khac (phi chinh thirc, thé ché nudc
ngoai)
- Diéu tra cia WB, UNDP
WJP: 16 cong cu do ludng chat lvong nén phap quyén
— www.worldjusticeproject.org
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OECD: Cac yéu cau cho van
ban phap luat tot

+ Phuc vu cac muc tiéu chinh xac, rd rang da an dinh trudc;
+ Cb co sd phap luat, thuc tién chc chan;

bé trén toan xa hdi, cac yéu to kinh t€, xa hdi va méi trudng;
+ Giam thiéu chi phi va tac dong léch lac tdi thi trwong;

va cac phuaong phap ti€p can dua trén cd sd muc tiéu da
dinh;

» RO rang, don gian, thiét thuc d6i vdi ngudi st dung,

» Phu hop, tuang thich véi cac chinh sach, phap luat khac;

diéu udc qubc té

+ Mang lai Igi ich nhigu hon la chi phi, cé tinh téi tAc dong phan

« Khuyén khich canh tranh, théng qua khuyén khich thi truong

+ Tuwong tich & muic d6 t6i da ddi vai cac nguyén tac vé khuyén
khich canh tranh, thwong mai trong phap luat quéc gia va cac

o
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at lwong phap quy

Regulatory Quality (2008)
[ [ [

JAPAN

TAIHAN

KORER, SOUTH —

CHINA -

INDONESIA L

CAHBODIA

VIETHAH

a 25 58 75 188
Country”s Fercentile Rank (8-1688)

Source: Kaufmann D.. A. Kraay, and M. Mastruzzi 2009: Governance Matters VIID: Gowernance
Indicators for 1996-Z005

VIETNAM, 1996-2008

Yl i Voice & il

1956 1398 2000 2002 2003 2004 2005 2006 2007 2008

Individual Indicators used to construct Voice & Accountability

Code source Websits 199 1398 2000 2002 2003 2004 2005 2006 2007 2006

000 @0a 047

029 029

03 03 043 03 @13 043
016 015 044 043 @13 043

BV EconamiztInisigence Unt
FRH Fressom House

GAD Carenz Comorsi inteigence Gray Ares Dynamics
GC3 Word Exanomic Forum Cickal Compeftiveness Survey
QI Gikal integrty Index

033 043 049 O

up Wiord Fol
anes-Richar ) Huran Rights Datsbase
IFD FAD R Secir Perrmance Assemments.
PO msmutens) Frone: Doz

L8O Lstnobaromeso

00 000 00D 000 @13 000 000 DO0 006 005
053 071 D71 D71 085

X vecis Sustsaniny wom
temstonsa Budget Froject Open Budget index.
Fottcal sk Services Intsmatonsl Courry Risk Gude
Rasrers o Sorers Frezs Frescom noen
Vandeui Univaraiy Americaz Barometer Suvey

5 aeveozars
WO Giseal gt Buness Conttons ang Risk makcators

02 om0 0o
D4z 07 025 025 025 033 033 03 OB 03
B . 049 @i 019 033 03 0M 014

12/3/2010



Trach nhiém giai trinh: So sanh

Voice and Accountability (2008)
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Source: kaufmann O., A. Kraay, and M. Mastruzzi 2009 Gowernance Matters WIID: Governance
Indicators for 1996-2008
MNote: The governance indicators presented here aggregate the wiews on the guality of
governance proviced by a large number of enterprise, citizen and expert survey respondents
in industrial and deweloping countries. These data are gathered from a number of surwey
institutes, think tarks. non-governmental organizations. and international organizations.

On dinh chinh tri: So sanh

Political Stability {2008)
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Nang Iuc clia chinh quyén

Government Effectiveness (2008)
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Nha nudc phap quyén

Rule of Law (2008}
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Phong & chdng tham nhiing

Contrel of Corruption (2008)
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Source: Kaufmann 0., A. Kraay, and M. Mastruzzi 2009: Governance Matters VIII: Governance
Indicators for 1996700

Cac tiéu chi do ludng quan fri
nha nudc: Viet Nam
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Cac thé ché phi chinh thirc: Cam nhan qua
két qua diéu tra

Hinh 5.5. Cic cach thirc giai quyét tranh chap kinh doanh

Trudc ti€n 1a dam phan va Néu céch thir nhét khdng cb tac dung, Néu c

tu thu x&p gidi quyét. (95%) (95%)  tién hanh hoa gidi qua ban bé, ngudi quen.
(chiém 53% nhimg ngudi lra chon

Gam phan va tr thu xép & bude mit.)

o xéo | hoa gl qus

knéng 1am gi ¢3,
bat luc

dua ra chinh quyén kiingiamgh e
i Pt o et DN hoan toan bét lue
hoa gidi qua ban bé e i hoa gidi qua
hoa gidi qua hiép héi
trung gian dia phuong
Gua ra téa an

dia phuong dua ra toa an dua ra chinh quyén

gidi quyét dia phirong giai quyét
dua r: quye

dia phuong hoa gidi qua .
o hiép hoi dua ra toa an
hoa gidi qua trung gian glet quyet
«««««««

khéng lam gi ca, DN iai quyét qua

hoa giai hoan téan bét luc oo b);o ‘Em
qua hiép hoi

£ & ét qua
gidi quyét q e 025 50 75 100

bao ch

0 25 50 75 100
0 25 50 75 100

Nguon: Ty udc tinh dira trén Khio sat Nang luc Canh tranh Cap tinh (PCI) 2008
tién hanh béi VCCI-VNCL

Bai tap tuan 1

Friedman nhan dinh rang trong thé ki trudc day
ong ta cé thé chi co 3 tir danh cho cac qudc gia
chuyén dai tir xa hoi chi nghia sang kinh té thi
trwdng. D6 |1a " nhan hoa, tw nhan hoa, v nhan
hod'. " Toi da sai lam'', dng noi: "Hoa ra la hé
théng luat phap la co ban hon tw nhdn héa”
(Milton Friedman tra I6i phdéng van cla
Gwartney and Lawson 2002).

Anh/chi hay binh luan vé nhan xét trén cla
Friedman.
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