ong quan ve phép luat hop
dong- Dw an PPP

MPP6-L9

" A
Poc thém

m VCCI-Sida-ILO, Hop tac cong fw vi nguoi
ngheo, NXBCTQG 2009, tr. 38-61
= MIT 2009, (bai gidng vé PPP)
m Van ban phap luét:
ND 68/2008/ND-CP vé& xa hdi hoa;

ND 108/2009/ND-CP vé BOT;
Qb 71/2010/QD-TTg vé thi diém PPP
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" JEE
Cac hinh thirc hop tac cong-tw
Viét Nam

m Cd phan héa

m Xa hoi hoa, dac biét trong y té, gido duc, van hda, thé thao, giao
théng cbng cdng

Nha nwéc va nhan dan cung lam

Déi dat 14y cong trinh

BOT, BTO, BT, BOO trong dau tw xay dwng ha tang

Hop déng van hanh — bao dwéng cong trinh céng céng

Hop déng cung cép dich vu cdng (gom rac, phi vé sinh)

Hop déng hop tac kinh doanh (DNNN cong ich va tw nhan)
Lién danh d4u thau

Théa thuan cla khu dan cw vé dau tw cong trinh tién ich chung

1/9/2014 MPP6-L9

O
Co s& phap ly: Tt riéng dén chung

= B0 ho so phap ly mét dw an PPP c6 thé da dang, song thudng bao gom
cac van de duwoi day:
Hop ddng PPP (hop ddng BOT, hop déng dw an, hop dbng dbi dat 1y
cong trinh)
Hb so dw &n, 1am co s& xac dinh nghia vu gitra cac bén,
Luat &p dung, nha diu tv tw nhan va co quan nha nwéc cé thé chon
luat nwéc ngoai hoac luat Viét Nam.
Co ché diéu chinh, giai quyét tranh chap do cac bén théa thuan
m  Quy dinh riéng:
Nghi dinh 68/2008/NB-CP vé chinh sé&ch xa hoi hoa,
Nghi dinh 108/2009/ND-CP vé& dau tu theo BOT,
QP 71/2010/QD-TTg vé Quy ché thi diém dau tw theo PPP (D 21-28)

= Quy dinh chung: BLDS, phan vé luat hop ddng
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" A
Vi du1: San choi cho tré em

= UBND thj trdn Tra Ldng, Long My, Hau Giang mudn phat
trién chd vui choi va nha van hoa cdng déng trong xa,
song khéng cé dat va kinh phi. Mét hé gia dinh déng y
nhan xay dwng diém vui choi trén dat ctia minh. Dia
phuwong hé tro xay dwng thw vién, xay dwng mot sé tro
choi mién phi, ddm bao trat tw, quang céo qua loa
truyén thanh xa. Gia dinh cho tré em vao choi mién phi,
song dwoc phép kinh doanh dich vu giai khat, chup hinh.

m Thdéa thuan “d4u tw cong trinh tién ich chung” duoc
thiét ké nhw thé nao?
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" A
Vi du 2: Hop ddng cung cap dich vu cong

m UBND x4 Lang Khé, Con Cudng, Nghé An ky hop déng ché do voi
ong L6 Quéc Phong. M&i nd&m UBND tra cho 6ng Phong 1,8 tan thoc
va 6ng Phong ndp tién khiu hao do va may 1a 60.000 d/thang.
UBND yéu cau nguwdi chéo do phai cé kinh nghiém. Con do do
UNND x& thué déng, c6 trong tai 2 tAn. UBND rét it khi kiém tra do
an toan cla con do. Do do 6ng Phong va con trai L6 Van Nghiép
chéo, chwa qua bt ky I&p tap huan nao vé chéo do.

m Sang thang 10/2009 d6 chim. Luc xay ra tai nan trén do cé 63
ngudi, phan 1&n 1a hoc sinh gai, lam chét 19 em. Trén do lic dé chi
c6 2 phao ctru hd. Hai b con 6ng lai do bi khéi t, chinh quyén xa
cho réng nguwoi lai do kém hiéu biét vé an toan giao thong dwdng
thay. Viéc chon nguwi lai do do dan bau Ién, chinh quyén khéng
chiu trach nhiém.

m Tréach nhiém ctia UBND va éng L6 Qudc Phong dwoc quy dinh nhw
thé nao?
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Vi du 3: Nha nwéc va nhan dan cung lam

Vi du 3: Thi x& Bdng Xoai, Binh Phuéc thye hién “nha
nwdc va nhan dan cung lam” bé tong héa dwdng lién
phwéong. UBND trich kinh phi dau tw 90% cho tirng doan
dwong va clr ngudi giam séat. Cac gia dinh tw hién dat,
gop tién va gop strc lam dwdng, mire dd déng gop cac
hé dan tw théa thuan ghi thanh bién ban, dan goép
khoang 10% kinh phi [am dudng.

Théa thuan nay dworc 1ap nhw thé nao? (gitra ai vdi ai,
ai chju trach nhiém chinh, néu mét sé hd dan khéng
tham gia thi 1am nhw thé nao?)
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M6t sO khia canh phap Iy cia mot dw an PPP

Nang lwc phap ly ctia nha thau, ctia bén chinh quyén tham gia HD
Céc tha tuc chon nha thau

Nang lwc tai chinh ctia nha thau, dau tw nwéc ngoai

Kha nang tiép can va s& hibu tién ich céng cdng cltia nha thau
Quy dinh phap Iy v& phi st dung tién ich cdng cong (vi du: phi bao tri
dwong bg)

Céc bao dam thye hién nghia vu (cta chinh quyén)

Céc hop téc gitva cac cap va s& ban nganh ctia chinh quyén

Gidi han trach nhiém, giai quyét tranh chap

Céc khia canh rui ro ty gia, ddng tién thanh toan

Céc khia canh thué, tién st dung dat

Céc quy dinh lién quan dén s& hiru, cong nghé, bi quyét

Tham quyén ban hanh céc loai phi, quyén tw cha didu hanh
Quyén chuyén dy &n cho nha thau tw nhan khac
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PPP: Chuyén giao rii ro va mirc do tham gia ctia khu vuc tw nhan

[ Théa thuan déc quyén }

| Xay dung — s& hitu- Van hanh (BOO) |

[ Thiét k& — Xay dwng — Cép tai chinh- Van hanh ]

| Thiétké — Xay dung — Cép tai chinh- Bao tri |
] Thiét ké — Xay dung - Van hanh (DBO) |

[ Thué — Phat trién — Van hanh (LDO) |
| Xay dung —Cép tai chinh — Béo tri (BFM) }

| Xay dung ~C4p tai chinh (Build-Finance) |

Mcrc do rui ro cua khu vwe tw nhan

| Xay dwng —Bdo tri (Build- Maintenance) |
| Thiét ké-Xay dung (Design-Build) |

Mdrc d6 tham gia cta khu vwe tw nhan
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-
N6i dung cla phap luat hop dong

1. Cac bén tham gia: [Co quan nha nwéc] — [CONng ty, hd
gia dinh, ca nhan cua khu vic tw nhan]

N6i dung: Tw do khé wéc => quyén tiép can du an
Muc dich: Xac dinh quyén va nghia vu cla cac bén
Hiéu Iwc cua hop déng => bat budc phai thi hanh
Céac nguyén tac thuc thi hop déng

Bat kha khang va mién trach

Tinh thé khé khan (hardship), thay déi hop dong

Vi pham hop doéng va ché tai

© N o g~ w N
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Céac bén cua Hop dong BOT, PPP

m Bén Nha nuwéec:

1 §3.1ND 108, § 7.1 QD 71: B, UBND tinh =>
tly dw &n c6 thé Gy quyen cho co quan tryc
thudc (tong cuc, s&, PMU) tham gia ky

=1 Khai niém phap nhan theo BLDS 2005

1 Khai niém phap nhan quéc té

m Bén nha thau va DN dy an
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" N

Ong [Nguyén Vin Lang] kién [S& GTVT TPHCM] ddi 474 triéu déng

Phc thdm 6ng Lang thang kién

1/9/2014 MPP6-L9 1




Thwong thao, ky tat va ky chinh thirc

m Lwa chon nha thau

m Co quan nha nwdc va nha thau ky tat

m Cap gidy chirng nhan dau tw

m Nha dau tw thanh 1ap DN thuc hién dw &n

= Co quan nha nwéc < [nha thau va DN dy
an] ky chinh thirc Hop dong dy an

1/9/2014 MPP6-L9 12

* A
Hop dong dw 4n BOT, PPP

m §16- 23 ND 108/2009/ND-CP; § 21-28 Qb 71/2010

= Nha dau tv => DN du 4n <Co quan nha nuéc

m Quyén tiép can dy an nhw tai sdn bao ddm § 17 ND 108,
§ 22 QD 71

m Chuyén nhwong dy an § 18 ND 108, § 23 Qb 71

m Sira doi, b6 sung hop dong § 19 NP 108, § 24 Qb 71 =>
chap nhan cua co quan cap Chirng nhan dau tw (Bo
KHDT hoac UBND tinh)
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