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Thao luan bai doc: Peerenboom (2011)

> Bai viét thdo luan nhirng van dé gi?
—>Nén mong tw twéng phap luat Phwong Béng
—>Hé thdng tw phap céac triéu dai phong kién va céc
dac trung
-~ Du nhap phap luat Phuwong Tay
—>Phap luat Trung Hoa 1949-1978
—>Cai cach va phat trién phép luat sau 1978
» Lién hé v&i phap luat Viéet Nam?
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Tong quan ve lich st phap luat Viét Nam
- Huyénsw - Tam gidgo | -Bién san - Cai cdch - Du nhap - Ché do -Bao cdp
dong hanh chinh  dan luat cong hoa
nguyén Phuong Tay
0 00 00000OCOCOGCEOEOEOEDPOOS OO
Béc thudc Ly -Tran Lé (XV-XIX) Nguyén Phap thudc 1945-1975 1976-1986
Hinh thu Qudc triéu Hinh Hoang Viét Luat Lé Dan luat gian yéu VNDCCH: HP 1980
luat 1812 Nam Ky 1883 HP 1946
1460 Dan luat Béc ky HP 1959
Hoang Viét HO HP 1967
Luat Trung Ky
1931-1936 BLDS 1972
LTM 1972
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Lich st luat phap Viét Nam

Lé Triéu Hinh Luat 1640 Hoang Viét Luat Lé 1812
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MPP8-2015
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Lay cung va tuyén an (1884-1885)

TS Y

3130. TONKIN - Tribunal inolgéne = Le prisonn

(126) ANNAM : Mandarin rendant la justice, - /s.

e |

Anh tw lidu: Nguyén Téan Loc:
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http://nguyentl.free.fr/html/cadre_sommaire_vn.htm
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Thi hanh an (1884-1885)
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Anh tw lidu: Nguyén Tan Loc:
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1908: Lay cung va thi hanh an

Anh tw liéu: Nguyén Tan Loc:
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Nha tu Trung tam Saigon

Anh tw ligu: H6i ky Tréan Vén Giau:
Héi ky Nguyén Manh Tuong: _uong/NMTuong M. Np#2015
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Luat & Chinh sach cbéng MPP8-2015
Phap luat va Béi méi & Viét Nam
- DI moi - Th nghiém  -Ca&i cach -Tru bi gia - Do mdi dang - Phan quyén - X4y dung
phi tap trung thanh Iap DN,  nhédp WTO, k& hé thong nhanh cho thi  nha nudc hiéu
hoa quyén tai  tv do kinh nhét thé hoa phap luéat tao truong va dia  nang va xa hoi
san (dat dai, doanh hé théng phdp  dung thi phuiong dan su’ co kha
DNNN) luat truong nang giam sat

Chinh quyén
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1987-1991

NQ 10 (1988)
(khoan 10)

QD 217 vé tu cha
xi nghiép qudc
doanh

LDNTN 1990

Luat Cty 1990

1992-1998 1999-2001

HP 1992 HP 1992 slra dGi

LDD 1993 2001

Thi diém CPH LDN 1999
LDNN 1995

2003-2004
LD 2003
LDNNN 2003
LCT 2004
BLTTDS 2004

2005
BLDS 2005
LTM 2005

LDN 2005

LDT

Luat Nha &
Luat Bdo vé MT
2005

LSHTT 2005

2006-2010

Luat KD BDS 2006
Luat BHXH 2006
Luat ban hanh
VBQPPL 2008
Luat thi hanh an
dan sy 2008

Chu de tiép

-Kiém soat quyén
luc

-Xay dung B6 may
nha nudc hiéu
nang

-Trach nhiém giai
trinh

- Sy tham gia cla
ngudi dan
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Phap luat 1a gi?

> Xem xét ttr g6c dd hé thong quy pham
- Legal dogmatism => chu nghia quy pham => Luat thwc dinh
de lege lata
> Xem xét ttr goc dé6 mot theé ché duy tri xa hdi 6n
dinh va phaét trién
- Cé&c khudn mau trng x&r dwore 1ap lai, duy tri lau dai
- Cac thiét ché thuc thi
» Xem xeét twr goc dé mét dich vu cong ma nha
nwée phai cung cap (luat phap va tri an)
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Van ban quy pham phap luat

Hién phap, B0 luét, Luat, Nghi quyét cia Qudc hoi

Phap Iénh, Nghi quyét ciia UBTV Qudc hoi

v v y
Lénh, Quyét dinh Nghi dinh CP Nghi quyét HDTP Thong tv
clia Chu tich a TANDTC (4p dung VKSNDTC
nudc — trong nganh toa an)
Quyét dinh TTg
v v

Nghi quyét Théng tu Van ban lién tich gilta bd, VKSNDTC,

N+ > A TANDTC, TCXH khac (Mat tran, Coéng
HEND tinh T cua22bo +— doan, Thanh nién, Phu ni, Hoi Nong

dan, CCB)

* \
Quyét dinh

: Nghi quyét | . —
HBND tinh HBND huyén Nghi quyst
' HDND xa
\ *
Quyét dinh v

UBND huyén Quyét dinh
' \ UBND x

Ngudn: § 5 Luat ban hanh quy pham phap luat (2015)

» © Pham Duy Nghia, 12/2015




Luat & Chinh sach cbéng MPP8-2015

Ban chat phéap luat

» Tuy theo hé nhan thirc (paradigm)
— Than quyén, luat tw nhién
- Khé wdéc xa hdi, phap luat thue chirng
— Tinh giai cap, Marxist, Luat hoc phé phan
» Cé&c twong quan quyén Iwc déi thay nhanh
— Tap quyén va phan quyén
— Chuyeén daéi tir nhan tri sang ché do phap quyén
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Luat & Chinh sach cong MPP8-2015
Hinh 1.1. Nha nwéc phan cap va giao quyen
Truce khi Poi méi Hién nay
a e
WY T, Bon vi
gen ¥, e Doanh _
gV o o & zﬁnzgsé%p nghiep Zl;) s
0 ,. n
B & : > dich vu :
B& may chinh phu —— :
DOanh : TW (
Nghigp, —
TS o) o o b s b s
50 ph3° T’\““,V oav‘“ Chinh quyén B4 may Chinh phu
gV o qu‘le“ dia phuong  — Trung wong
o 1" HOND cac cap
\—J k ’
Hé thdng .
i qubc ! tr phap va Quac hoi
Ong 04 KH DN s\ phap luét
\,

Nguon: WB-Thé ché hién dai 2010
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Giai thich mét so6 cap khai niém

» Nhan tri, Phap tri => (N6i Nho Ngoai Phap)
> Phap ché XHCN => ché dé phap quyén
> Nguon luat => quyén giai thich phap luat => tir luat thé tuc
téi luat tw nhién
— Van ban phép luat (luat viét, luat thanh van)
> An I& (thdng luat, tién 1& phap)
- Tap quan (tap quan phap)
- Hoc thuyét, 1& cong bang (cdm nhan cong ly)
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Tw duy luat hoc

Lap phap, hanh phap va tw phap

Quan hé phap luat

Chu thé, dia vi phap ly => [nguwi]

Khach thé => [quyén va nghia vu]

Tw duy khai quat hoa cao doé khi lap phap
Tw duy dién giai khi 4p dung

YV V V V V VY
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Tong quan ve cac ly thuyét caa luat hoc

\ 4

Thuyét dién giai quy pham de lege lata => bién luan dé tim ra
luat (finding law)

Thuyét dé xuat quy pham de lege ferenda

Thuyét quy nap

Thuyét khéai quat hoa, xay dwng ché dinh

Thuyét xay dwng céc dinh nghia

Thuyét vé cac nguyén tac cta luat chuyén nganh

YV V V V V
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Churc nang cua phap luat

» Cac chtrc nang xa héi chung:
- Binh chuan (rng xt, tao ra thoi quen
— Lam cho hanh x& cla nguw®i khac cé thé dw bao trwéc duoc
— X4c 1ap nghia vu va quyén cda cac ca thé
- Tao nén gié tri, lién két nhom
> Chirc nang gan véi chinh sach cta nha nwéc
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©Fukuyama 2004: Nhirng chirc nang cua nha nwéc
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© Fukuyama 2004: Hieu e va higu qua cia nha nwéc

Nha nuoc
hiéu qua

>~

Nha nudce
hi¢u nang

Hiéu nang cia nha nuoc

Nha nudc to1
thiéu

Nha nudc
(toan tr1)

Pham Vi chirc nang cua nha nuoc
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Van dé: Hiéu lwc va chat lwong phap luat

> Do lwdng chat lwong van ban phap luat dwa trén quy pham
- OECD
« CA&c tiéu chi cua Luat ban hanh van ban quy pham phap luat
2008
- WGI tir 1996 cho dén nay
- PAPI (UNDP)
» Do lwong qua khao sat thé ché canh tranh/thay thé (nhin nhan
phap luat nhw mét the ché xa hoi
- Luat phap nhw mét thé ché (xay dwng, van hanh, thay dbi)
= Luén canh tranh v&i cac thé ché khac (phi chinh thire, thé ché
nwé&c ngoai)
- Diéu tra cia WB, UNDP
> WJP: 16 céng cu do lwdng chat lwong nén phap quyén
9
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OECD: Cac yéu cau cho van ban phap luat tét

 Phuc vu cac muc tiéu chinh xac, rd rang da an dinh truéc;
« CO6 co s& phéap luat, thwc tién chac chan;

* Mang lai lgi ich nhiéu hon la chi phi, co tinh t&i tac dong phan
bo trén toan xa hoi, cac yeu td kinh t€, xa hoi va méi trerong;

« Giam thiéu chi phi va tac dong Iéch lac t&i thi trwong;

- Khuyén khich canh tranh, théng qua khuyén khich thj truwong
va cac phuwong phap tiép can dwa trén co s& muc tiéu da dinh;

- R rang, don gian, thiét thwc doi véi nguwdi st dung,

* Phu hep, twong thich v&i cac chinh sach, phap luat khac;

* Tuong tich & mirc d6 t6i da doi véi cac nguyén tac ve khuyen
khich canh tranh, thwong mai trong phap luat qudc gia va cac
diéu woc qudc té
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