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Phap luat la gi?

» Dinh nghia:
- Cac chu&n muc, khudn mau ing x&r dudc nha nudc (ban
hanh hoac thira nhan) va dam bao thi hanh
> Ban chat phap luat, tuy hé nhan thic (paradigm):
- Marxist, Leninist, Maoist: Tinh giai cap cua phap luat
- Thuc chi’ng phap luat
- Phap luat tu nhién va nhiéu hoc phai khac
> Tim thay phap luat & dau?
- Nguon luat thuc chirng: van ban QPPL nha nudc ban hanh
- Cac nguon khac ma nha nudc thira nhan: luat, I€, hoc
thuyét, an Ié
- Phap luat tu nhién: cong bang, cong ly
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Van ban quy pham phap luat Viét Nam

Hién phap, Bo luat, Luat, Nghi quyét ciia Qudc hoi

Phap Iénh, Nghi quyét cia UBTV Qudc hoi

v v y
Lénh, Quyét dinh Nghi dinh CP Nghi quyét HDTP Thoéng tv
clia Chu tich o TANDTC (4p dung VKSNDTC
nudc — trong nganh toa an)
Quyét dinh TTg
v v

Nghi quyét Thong tu Van ban lién tich gitta bd, VKSNDTC,

N 4 > A TANDTC, TCXH khac (Mat tran, Céng
HEND tinh T cua 22 bo +— doan, Thanh nién, Phu ni¥, Hoi Nong

dan, CCB)

* \
Quyét dinh

: Nghi quyét | . —
HBNB tinh HBND huyén Nghi quyst
' HDND x4
\ *
Quyét dinh v

UBND huyén Quyét dinh
' \ UBND x

Ngudn: § 2 Luat ban hanh quy pham phap luat (2008)
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Phap luit trong thd&i ky chuyén doi

» Hé nhén thic dang thay ddi: TU Nhan tri t6i Phap quyén
> Nhén tri (Puc tri, Lé tri): Rule by men
- Phap tri: Rule by law
- Phap quyén: Rule of law
» TU tu duy giai cdp, chuyén sang hdi nhap va tié€p thu
chudn muc quéc té
- M& rong nguon luat: Tung budc chap nhan thong 1€,
thoi quen, an |é
- Tuan thu cac cam két quoc té
— HOi nhap kinh té€ qudc té: Tiép thu kinh nghiém quoc
t€, du nhap chuan muc quoc té€ mdi
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Hinh 1.1. Nha nwéc phan cap va giao quyen
Truce khi Poi méi Hién nay
A e,
WY T, Bon vi
gien % e Doanh _
- caP N s nghiép Nong
gon¥! cung cap : dan
R 2 dich vu
B& may chinh phu —— :
DOanhn hi TW (
ghigp —
o2 ) o G b o i s
80 oW 1’\““,\‘ oapm C'hmh quyén B4 may Chinh phu
bﬂg‘w qu\{e“ dia phuong  f— Trung wong
A HOND cac cap
\H“ th
é thong .
i, qubc He! tr phap va Quac hoi
Ong 04 KH DA s\ phap luét
\,

Nguén: \WB-Thé ché hién dai 2010
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Phap luit va Phat trién: TU géc nhin vi mé

» Karl Marx:

- Nha nudc va phap luat tueng U'ng vdi ché do sé hitu vé tu
liéu san xuat => phap luat la thudng tang phan anh quan
hé s& hitu

- MAu thuan d6i khang, bao luc cdch mang, thay ddi ché& doé
s@ hitu => cach mang vo san tao ra nha nuéc XHCN

» Max Weber:

- Nha nudc va phap luat hiéu qua => lam cho can thiép cua
nha nudc vao doi song kinh té tré nén du bao trudc dugc
=> han ch€ cai tri tuy tién => bao dam tu do s3 hitu, tu
do khé udc va tiém can cong ly => phap luat la ha tang
dam bao cho kinh té phat trién
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Weber: “Phap luat hiéu qua”

Co tinh khai quat cao

Co6 kha nang ap dung chung cho toan xa hoi

Cé hiéu luc bat bubc phai tuadn tha dbi v8i moi chu thé
Co6 hé thong cong chuc chuyén nghiép va quan liéu thua
hanh: tuan thu ddng hinh thic, quy trinh, thd tuc hanh
chinh

> Thé ché& chinh thirc <& Thé& ché phi chinh thrc

YV V V VY
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Phap luit va phat trién: Mot géc nhin vi md

> R Coase: Coase Theorem: Chi phi giao dich
> Quyén

- Pudc tao ra bdi luat

- Dbugc tao ra bdi hdp dong
> Chi phi giao dich

- Chi phi nhan dién

- Chi phi thuong Iugng

- Chi phi thi hanh, cuGng ché thi hanh
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Nhin nhan tu géc do vi mo

> Thuyét vi Igi va luat
> Thuyét hiéu qua, can bang va luat
- Vi du: Luat dinh cong, luat thué
> Thuyét vé chi phi giao dich va luat
- Vi du: Luat cong ty, Luat hdgp dong, Luat tai san
> Ly thuyét tro chadi va luat
- Vi du: Giai quyét tranh chap
> Hang héa cong va luat
- Vi du: Luat Bao vé moéi trudng, Luat SHTT
> Hiéu U'ng mang va luat
- Vi du: Phap luat lién quan dén thuong hiéu, tiéu chuén, quy chuén
> Thong tin bat can xing va luat
> Vi du: Ludt bdo hiém, chirng khodn
> Kinh t& hoc thé ché& va luat
= Vi du: thé ché& canh tranh, chi’ng khoan, dang ky théng tin

» © Pham Duy Nghia, 12/2014




Luat & Chinh sach cong MPP7-2014

Ti€p nhan phap luat Phuong Tay vao Chau A

> Ti€p nhan phap luat thé ky XIX-XX:
- Nhat Ban: Minh Tri canh tan => Tu Nhat Ban tdi Han Qudc va bai
Loan
- Trung Quéc 1925 => BLDS 5 quyén 1931
> Viét Nam thdi thudc Phap (1883, 1931, 1936-39)
- Di san cua hai hé thong phap luat dan su va an |é
e Dan luat: Nhat Ban, Han Quoc, Pai Loan, Trung Quoc, VN,
Indonexia
» An 1&: Hongkong, Singapore, Malaysia, Philippines, An Do
> Nhat Ban: Cai cach sau nhirng thap ky bi danh mat
- 1889 => 1945 => 2005
> Nhitng ndm 60 => D3c trung clia thé ché& phap ludt Nhat Ban
- Suy thodi va cai cach sau 2005
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Milhaupt & Pistor (2008) Introduction

» Law is essential to economic development
- Max Weber : Rational Law
- Friedrich Hayek
» Corporate crisis and globalization
- Policy response
- Rise of China: without rational law
- Convergence of corporate governance and law
» Good law + good enforcement = good economic outcomes
- Interaction Law > men < Market
- Law as Organization: centralized/decentralized
- Law as Functions: Coordinating or Protecting
- Demand for Law: Explaining how law evolves.
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M&P: Chapter 1

» Literature Review
» Endowment Perspective
- Weber. Rational law: property, contract, dispute

- North: credible, low-cost institutions (formal, state-
backed enforcement regimes)

- La Porta et al. empirical investigation into legal
foundations of economic growth civil - common law

- Explain: why legal tradition England and France
differ => to adopt new rules

-> WB, IMF: Application:
- Law reform as technical assistance, transfer of law
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Chapter 1

» Ciritical analysis
- Law and social norms: Substitutes for Law
- Path-dependent: imposing law, demanding law
- Law as precondition for growth
- Functions of Law: protecting and coordinating
- Challenge: Legal origin don’t matter: China
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Chapter 2:

» Economic and legal change evolve under pressure of
competition: New technique => New Market => New
Demand on Rules => Someone shall make law.

Legal actors:
Rolling relation: Law and Market

Not legal origin matters, but how law is organized, what
function law performs.

V V VY
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Organization of legal systems

» Legal actors: who makes law?
» Centralized legal system
- Hierarchical v Coordinative Model
» Decentralized legal system
- Controlling disorder v dictatorship
- Extractive v Inclusive Institution
- Variety of capitalism
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Multiple functions of the law

» Protecting Rights: Endowment
» Coordinating

» Signal to the Market

» Creating credibility
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Substitutes for Law

A\

Non-legal rules (social norms)

Compliance with norms signals cooperative behavior,
thus benefiting the complier

» How: Compliance is rewarded, non-compliance is
punished.

» Japan (1960), Korea (1970), China => norms as
foundation for economic success

Non-law can perform the roles of law at lower costs

Relationship, Networks provide protection, enable
coordination, facilitating info flow, policy transmission

Y

YV V¥V
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Supply and Demand for Law

» Supply side: law on book, law in action (enforcement)
- Who makes law?
- Who enforces law, for what purpose?
- Need to coordination, interest, capacity (ROCCIPI)
» Demand side:

- Low-cost non-law alternatives reduce demand for
law

- Demand affects supply: FDI shift demand for law

- Market grow in size and complexity => demand for
laws (derivatives arising from an real estate project)
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HO trg doc hi€éu Chudng 5

» Corporate Governance
- Quan tri cong ty la gi?
» Hostile takeover
- Sap nhap cong ty mang tinh thu dich la gi?
- Acquirer => Bid => Targer Company
» BOD (Board/Management)
-> HDQT (HDGD) la gi?
» Poison Pill/Shareholder Rights Plan

- Ban lanh dao cong ty muc tiéu sap bi thon tinh co
nhi{rng cach nao dé tu v€, chong lai thon tinh thu
dich.
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Thon tinh thu dich thong qua mua ¢o6 phan

Tien
Cong ty thon tinh hoac c6
il [ it

HDQT

Mr Horie
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Poison Pill dé chong lai thon tinh thu dich

Pa gom 38-40%

Livedoor Muén mua hét CP

Bao 1dnh cho
Fuji mua 47%

i Lam loang CP
HDQT Livedoor 209

Mr Horie
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